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J  U  D  G  M  E  N  T

This  Criminal  Revision  has  been  filed  Under 

Section   397  /  399,  Cr.P.C.  against  the  order  dated 

09-09-2010 passed by  Mr. P.C. Nath, learned Additional 



District  Magistrate,  Sonitpur,  Tezpur,  in  connection  with 

Misc. Case No. 22 / 145 / 146 / 2010.

2. The case of the revision petitioner is that the 

opposite  parties, instituted  a  case  u/s  145  /  146  (1) 

Cr.P.C. against the present petitioner (second party in the 

original  case) alleging that the revision petitioner out of 

greed, most illegally and forcefully occupied the shares of 

the opposite parties and started RCC construction on the 

shares of the opposite parties without permission of the 

Tezpur Development Authority and they also threatened to 

kill the present opposite party.

3. Upon receiving the said application the learned 

Additional District Magistrate, Sonitpur, Tezpur called for 

the Police Report and after he had gone through the Police 

Report,  drawn  up  a  proceeding  u/s  145  Cr.P.C.  and 

attached the land u/s 146 (1) of the Cr.P.C. vide Order 

dated  09-09-2010,  and  the  Magistrate  also  passed  an 

prohibitory order against the both the parties for entering 

into the disputed land. 

4. Being highly aggrieved and dissatisfied with the 

aforesaid  order dated 09-09-2010 passed by the learned 

Additional  District  Magistrate,  Sonitpur,  Tezpur, the 

present  petitioners  has  preferred  this  criminal  revision 

before this Court mainly on the following grounds :-

 That the proceeding in the Misc. Case is not as 

per proper perspective of law and liable to be set aside;   

that  the impugned  order  of  the  learned 

Additional  District  Magistrate,  erred  in  law,  hence  the 

same is liable to be set aside;
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that the learned  Additional District Magistrate, 

Sonitpur,  Tezpur  passed  the  impugned  order  without 

exercising his judicial mind;

that  the  learned  Additional  District  Magistrate 

failed  to  consider  that  the  alleged  dispute  between  the 

parties which is purely civil in nature and as it is a private 

dispute,  hence  the  impugned  order  is  liable  to  be  set 

aside;  

that  the  impugned  order  was  passed  by  the 

Addl.  District  Magistrate  without  properly  perusing  the 

materials on record; 

Under the above facts and circumstances, the 

Revision  Petitioner  has  prayed  for  setting  aside  the 

impugned order dated 09-09-2010.
        

5. I  have  heard  the  argument  advanced  by  the 

learned  counsel  Sri  B.  Nath,  appearing  for  the  revision 

petitioners  and  Sri  A.K.  Mahanta,  appearing  for  the 

opposite parties. I have perused the lower Court records 

and also all other relevant materials.

6. The impugned order 09-09-2010 is perused and 

it  is  seen that  the learned Additional  District  Magistrate 

had  passed  the  order  stating  that  there  is  serious 

apprehension of breach of peace among the parties over 

the possession of the disputed land which may also affect 

peace and tranquility and on being satisfied the proceeding 

was drawn up u/s 145 / 146 (1) Cr.P.C. restraining the 

entrance of both the parties to the disputed land. 
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7. In  the  main  petition,  the  petitioner-O.P.  has 

stated that the schedule land was of one Jumon Bibi and 

she  had  gifted  the  same  in  favour  of  her  son  and 

subsequently, by way of heredity the petitioners came into 

the possession of the same. It is also stated that the O.P.-

Revision  petitioners  are  the  legal  heirs  of  one  Haijun 

Hussain who died long back and the schedule land was 

forcibly  occupied  by  them  and  also  RCC  building  was 

constructed  without  any  permission  or  approval  from 

Tezpur  Development  Authority.  Though  the  opposite 

parties  had  restrained  the  present  petitioners,  the 

construction  was  continued  and  so,  they  had  filed  the 

petition  u/s  144 /  145 Cr.P.C.  On the said  petition  the 

learned Additional District Magistrate had called for police 

report  and  in  the  police  report,  it  is  stated  that  the 

schedule  land  was  occupied  illegally  by  the  present 

petitioners. It is also stated in the police report that due to 

the said illegal occupation, there may be breach of peace 

between both the parties. On the basis of that report, the 

learned trial Court had drawn up a proceeding u/s 145 and 

had attached the land u/s 146 (1) Cr.P.C.  Provisions of 

Criminal Procedure Code provides for attachment of land, 

if there is serious breach of peace between private parties 

also,  but in that  context,  the learned trial  Court  has to 

come to  a  definite  finding  and  has  also  to  put  specific 

reasons  as  to  how  any  breach  of  peace  between  two 

private parties may result in such breach of peace. 

8. The revision petitioner  has placed reliance on 

the following citations :

1. 2007 (4) GLT 889
2. 2002 (1) GLT 617
3. 2008 (1) GLT 434
4. 2004 CRI.L.J. 3670
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I have gone through the above citations. In the 

said  citations,  the  Hon’ble  Gauhati  High  Court  has  held 

that if the learned trial Court does not disclose the grounds 

of  satisfaction  as  to  the  fact  that  any  dispute  between 

private parties are likely to cause breach of peace, public 

order  and  tranquility,  such  order  is  not  tenable  and 

sustainable. Hon’ble High Court has also stated that such 

order which has no foundation for proceeding is beyond 

jurisdiction and any such order is liable to be set aside. 

In the instant case, as stated earlier, there is 

no  specific  discussion  or  finding  which  may  result  in 

serious  breach  of  peace  between  two  private  parties, 

proceeding u/s 146 is  not  tenable.  The Hon’ble Gauhati 

High  Court  has  also  decided  that  when  the  matter 

regarding  possession  between  two  private  parties  is 

subject  matter  of  civil  litigation,  the  Court  should  itself 

wash hands away from any proceeding u/s 145 / 146.

9. In view of the discussions, made above, I find 

that the learned trial Court had passed the impugned order 

without  applying  and  exercising  its  mind  and  also  has 

acted beyond the jurisdiction in passing order dated 09-

09-2010  between  two  private  parties  and  therefore  is 

liable  to  be  set  aside.  There  was  no  finding  of  any 

possibility  of  breach  of  peace  and  so,  the  learned  trial 

Court had passed an order which is   illegal and improper 

and hence, liable to be set aside.   The dispute is purely 

private in nature and hence requires interference by this 

Court. 

10. Accordingly, the Revision Petition is allowed on 

contest.  The  impugned  order  dated  09-09-2010  is  set 

aside. 
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Return the lower court record along with a copy 

of judgment of this Court.  

Given under my hand and seal of this Court on 

this 6th day of June, 2013.

.

              ( M.R. Sharma )
                                      Additional Sessions Judge 
                                    Sonitpur : Tezpur

Dictated and corrected by me
and every page bears my signature.

( M.R. Sharma )
             Additional Sessions Judge 
                    Sonitpur : Tezpur

Transcribed and Typed on dictation by me –

                                       ( I. Goswami)
                                       Stenographer
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